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Conflict and Elimination of Applicable Sources of the Civil Code :

Construction of Binary Differential Ordering Mode
LI Ke', DENG Kunpeng®
(1. Law School s Xinjiang University, Urumqi 830046, China;

2. School of Law, Yangtze University, Jingzhou, Hubei 434023, China)
Abstract: With regard to the conflict in applicable sources of the Civil Code , the current application of the sources of the Civil Code
follows the order of “law — custom —> jurisprudence/fundamental principles”, which creates the strong dominance of the judicial
application of the enactment of the law, and occupies the space for the judicial application of the custom. The fundamental reason
lies in the understanding deviation of the conflict in applicable sources of the Civil Code. The conflict of applicable sources of the
Civil Code is not caused by the simultaneous existence of law and custom, but the inconsistency of the adjustment for the same
object pursuant to the same sources of law or different sources of civil norms, resulting in different legal results. Differential
ordering mode of the Civil Code takes law and custom as its sources and combines the relevant principles of “game theory of
interests”. Based on the vertical civil norms within the same sources of law and the horizontal civil norms within different sources
of law., it carries out differential and dynamic adjustment for specific cases. with a view to overcoming the drawbacks of the
application of the sources of law and restoring the vitality and vigor of the custom, so as to better guide the civil judicial practice.
Key words: the Civil Code; custom; law; sources of law; differential ordering application
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